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MATTER OF:  Universal American Enterprises, Inc.--
request for reconsideration

DIGEST:

1. Where upon request for reconsideration of decision in which
GAO found reasomable basis for contracting officer’s
deterninntion of monresponsibility protester submits new
evidence vhich purporte to show "® % % extensive * * # Government
fault" and contende that contrzcting officer fgtiored peading clsinm
(involvins prior cootract before ASBCA) in nonresponaibility
dntornination, CAO notes that at time of contrrcting officer's
deter-inltiun Governuent liability was nzither ndjudiclted nor
admitted. Horeover, qaantun of evidence of prutester's
continual unaetisfactory perforuance, substantiated by
DURErous Sources, reasonably supported cottracting officer's
determination of nonresponsibility. Thus, prior decision is
affirmed.

2, Where GAO has concluded that contracting offiter 8 determina-
.tion of nonresponsibility was rcesenably supported by record,
claimant has failed to show requisite arbitrary and capricious
action by contracting activity toward offeror~claimant and
claim for proposal preparation costs is denied.

By letter. dated Novanbet 11 1976, Universal Anerican Enterprises,
Inc, (UAE), requeated reconsideration of our decision in Univérsal
American Enterprises, Inc., B-185430, November 1, 1976, 76-2 CPD 373,
in which we denied UAE's protest of the award of a contract to
Kentron Hawaii, Ltd., for’ maintenance and repair of the intrusion
detection alarl system (IDA) at Ouan Air Base, Korea. Disagreement
with the contracting officer's dei.erminatisn of UAE as a nonresponsible
contractor formel the basis of thit protest. By letter dated January 14,
1977, UAE also sibmitted a claim for proposal preparation costs,

UAE has requeuted reconsidegation on the’ basis of new evidence in
the form of ‘an agreement batweer; UAE and the Air Force (resulting from
its claim undet a prior. contract before thc-Armzd Services Board of
Contract Appeals (ASBCA)) 1n which the Air Force has purportediy admitted
"# & % extensive * & * Government fault,” and agreed to pay UAE "& * *
alznst triple th7 original amount of the contract as compénsation * % % "
UAE contends that despite the fact that the contracting officer had
been adiised of UAE's then pending claim before the ASBCA alleging
Government fault, he failed to consider this claim in reaching bis
aonresponsibility determination.
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We have erxzmined the new evidence submitted by UAE. However, aven
sssuming thac the documentation submitted by UAE does in fact represcat
&0 adaission by the Alr Force of "® % ® gytensive * * * Government
fault,”" we tlink that it fs crucial to recognize that st thae tim: of
the contracting officer's determination of nonrespoasibility the
alleged Govornment liability had neither Leen adjudicated nor admittad.
Moreover, as we ¢tated in our initial decision, " # % the quantum of
documentary evidence of UAE's continual unsatisfactory performance
® ¥ & resulted in an increased adninistrative burdea on the Government,
which rearonably supports a derermination of nonxclponsibility hased upon
past unsatisfactory performance * * *," (Criticism of UAE's rscord
of performance, we went on to noie, emanated from and was substantiated
by numerous sources. Undor these circulltlncel, and in view of cur
recognition that the determination of a proopective contractor's
rcaponsibility is primsarily a function of the proc.:ring activity which
necessarily involves the exercise of a cmsiderable degree of discretion
on the part of the contracting officer (see Coliimbia ‘Loosa-Lasf.
:Corporation, B-181866, November 13, 1975, 75-2 CPD 300), we ‘Temain
of the opinioa that the record reasonably supported the contracting
officer's determination of nonrespongibility. Thus, our prior deciwiom
is affirmed.

“ .With regard to UAE's claim for proposal preparatiun _costs, the
standard -for determining whether to allow recuvery of proposal prepara-
. tion cosets is whether the proLutement ngeﬂcy 8 actions toward the
offeror—claimant were 8o arbitra.y and capricious as to\precludc awnrd
to a particular ofieror to wnich it was otherwisa entitled.,,é;gg;
acorporation, RCA Céorporation’ B-183739, November 14, 1975, 75- D 304;
T&H Company, 54 Comp. Gen. 1021 (1975), 75-1 CPD 345; Koco Industries,
Inc. v.'United Statee, 492 F.2d 1200 (Ct. Cl. 1974). Based upon our
finding that the record reasonably supported the contracting officer's
determination of nonresponsibility, we conclude that UAE has not shown
‘the requisite arbitrary and capricious action on the part of the
contracting activity. Accordingly, the claim is denied.
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